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In the light of this tradition, the sentence for a married partner who
has committed fornication is stoning to death and all die companions
of the Prophet are agreed on this measure of punishment.
(7)    Definition of the state of marriage which subjects an
adulterer to lapidation:
The state of marriage necessary to induce lapidation, requires
the whoremonger be of sound understanding and mature age and a
free Muslim and has consummated marriage with a woman in a
lawful manner at a time when she also is sane, free, adult and a
Muslima.73 This is the definition of Abu Hanifa and Abu Yusuf.
According to Mohammad and Shafaii the state of marriage in
question requires simply that the whoremonger be free, and a Muslim
and one who was consummated in a lawful marriage with a woman
of the same description. The author of the Hedaya substantiates
these conditions thus; it is to be considered, however, that sanity
of intellect and maturity of age are conditional to the receiving of
punishment, since without these men are incapable of reading or
understanding the ordinances of the law: and the other requisite
besides these two, are stipulated in order that the sin may appear
in its greatest magnitude, in consideration of the magnitude of those
blessings under which it is committed, as ingratitude for the blessings
of God is greatest, and most atrocious, when these blessings are
enjoyed in the highest degree. The particulars aforesaid, namely,
the Islamic faith, and freedom, and the enjoyment of a woman in a
lawful marriage, are among the greatest blessings of life, wherefore
lapidation on account of fornication is ordained in cases where all
these circumstances exist; and hence lapidation is enjoined when
these conditions exist: contrary to the superiority derived from the
other gifts of nature or of fortune, such as family, learning, capacity,
beauty and wealth, which are not conditions, because the law has
no regard to those circumstances. It is also because freedom, sanity,
maturity and Islamic faith are alone sufficient to constitute the
magnitude of the sin of whoredom so as to subject the offender to
73.    Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.11
o.p.cit, p. 14.